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Fair Value

Fair value is the price that would be received to 
sell an asset or paid to transfer a liability in an 
orderly transaction between market participants 
at the measurement date
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ASC 820-10-65-4 (FSP FAS 157-4)
• Applies to all assets and liabilities (financial and nonfinancial) 

subject to fair value measurement within the scope of ASC 820 
(SFAS No.157)

• Objective of fair value measurement remains unchanged- an exit
price notion in the current inactive market and not in a hypothetical 
active market or midpoint between the two:
–Fair value is the price that would be received to sell an asset or paid to 

transfer a liability in an orderly transaction between market participants 
at the measurement date under current market conditions

–A fair value measurement includes appropriate risk adjustments (market 
participant view), including for liquidity risk

–Fair value is a market-based measurement, not an entity-specific 
measurement (i.e., intention to hold is not relevant)

• Requires disclosure of inputs and valuation techniques, and 
any changes in interim and annual periods
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Distressed Sale or Just a Bad Market? 
• Not all transactions in an inactive market are distressed  

• Measuring fair value when the volume and level of activity has 
significantly decreased

–Transactions or quoted prices may not be determinative of fair value; 
perform additional analysis

–Consider change in valuation technique or use of multiple valuation 
techniques

• Determining whether a transaction is orderly

–Cannot assume a quoted price is distressed; perform additional analysis
–Appropriately weigh all evidence, based on facts and circumstances
–Cannot ignore information that is available without undue cost and effort



7Copyright © 2010 Deloitte Development LLC. All rights reserved.

ASU 2009-05 (FSP 157-f)
• Provides guidance on measuring the fair value of liabilities 

–Reaffirms the transfer notion; liability is presumed to continue and is not 
settled as of the measurement date 

–Reemphasizes to maximize the use of relevant observable inputs
–Requires that entity first determine whether a quoted price of an identical 

liability traded in an active market exists 
– If identical liability traded as an asset in an active market the quoted price 

is a Level 1 input and no adjustment is required 

• A separate adjustment for a restriction on the transfer of a 
liability should not be made in the measurement of fair value
– Impact of restriction is already factored into the transaction price of the 

liability at inception, because both the issuer and the creditor have 
accepted the terms of the transaction (debt issuance)

• Effective for calendar year companies on December 31, 2009 
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ASU 2010-06—Fair Value Measurements and Disclosures (Topic 
820): Improving Disclosures about Fair Value Measurements

Level of 
disaggregation

• Provide by each “class” of assets and liabilities, and 
their placement in the hierarchy (i.e., Level 1, 2, or 3) 

Inputs and 
valuation

• For Level 2 and 3:  Describe the valuation techniques 
and inputs used for each class of assets or liabilities; if 
the valuation technique has changed, the change and 
the reason for the change should be disclosed

Level 1, 2, 3 
transfers

• Significant transfers between Levels 1 and 2 and the 
reasons for those transfers; transfers into and out of 
Level 3 and reasons for transfers

Reconciliation –
Level 3 

measurement

• Total gains and losses recognized in OCI
• Purchases, sales, issuances and settlements (each 

type disclosed separately)
• Transfers into and out of Level 3 (separately when 

significant) and the reasons for the transfers
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ASU 2010-06—Fair Value Measurements and Disclosures (Topic 
820): Improving Disclosures about Fair Value Measurements

• Effective for calendar year companies January 1, 2010
Except for the requirement to provide Level 3 activity of purchases, 
sales, issuances and settlement on a gross basis, which will be effective 
January 1, 2011

• The FASB decided to defer consideration of the proposed   
sensitivity disclosures; will be included in joint convergence 
project on fair value measurement and disclosures
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AICPA Issues Valuation Guidance for Alternative 
Investments
• Issued December 23, 2009 in the form of Technical Questions 

and Answers (TIS) (also commonly referred to as Technical 
Practice Aids or TPAs)

• Objective is to assist entities in valuing investments in non-
registered investment companies
–Hedge funds, private equity funds, real estate funds, commodity 

funds, and common/collective trust funds

• Focuses on compliance with ASU 2009-12, Investments in 
Certain Entities That Calculate Net Asset Value per Share (or 
Its Equivalent)

• The AICPA-issued guidance is considered non-authoritative 
and is not part of the FASB Accounting Standards Codification
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Cap Rate and Discount Rate Trends

Property Type Overall 
Cap Rate(1)

Overall 
Cap Rate(1) Change Discount 

Rate(1)
Discount 
Rate(1) Change

Q3 2008 Q3 2009 (bps) Q3 2008 Q3 2009 (bps)

Office – National CBD Market 7.04% 8.11% 107 8.23% 9.24% 101
Office – National Suburban Market 7.34% 8.72% 138 8.93% 10.24% 131
Retail – National Regional Mall 
Market 6.78% 7.98% 120 8.73% 10.43% 170
Retail – National Power Center 
Market 7.17% 8.63% 146 8.39% 9.92% 153
Retail – National Strip Center Market 7.33% 8.41% 108 8.39% 9.38% 99
Multi-Family – National Apartment 
Market 5.86% 7.84% 198 8.23% 10.06% 183
Industrial – National Warehouse 
Market 6.63% 8.46% 183 7.77% 9.35% 158
Hospitality – National Full Service 
Lodging 8.50% 9.84% 134 10.98% 11.69% 71
Source: Korpacz Real Estate Investor Survey 3Q 2009

(1) Average
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Impact of Leverage on Cap Rates
2007 - Typical returns

Equity Return
20.0% x 12.0% = 2.40%
Debt Return

80.0% x 6.0% = 4.80%
7.20%

2009 (a) - Decrease in leverage
Equity Return
40.0% x 12.0% = 4.80%
Debt Return

60.0% x 6.0% = 3.60%
8.40%

2009(b) - Decrease in leverage and increased loan spreads
Equity Return
40.0% x 12.0% = 4.80%
Debt Return

60.0% x 10.4%1 = 6.24%
11.04%1 Mortgage Constant based on 20-year amortization vs. 30-year.  2007, 6% interest only
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Valuation Example
Average Class-A Suburban Office Building, with an increase 
in vacancy and decrease in rent:

2007

2009 (b) – w/ 
Change of 
Cap Rate

2009 (c) - w/ Inc 
Vac & 5% Rent 

Loss
Gross Income $2,200,000 $2,200,000 $2,090,000
Less Vacancy Loss @ 7.0% (154,000) 7.0% (154,000) 12.0% (250,800)
Effective Gross Income $2,046,000 $2,046,000 $1,839,200
Less: Operating Expenses (716,100) (716,100) (643,720)
NOI $1,329,900 $1,329,900 $1,195,480
Cap Rate 7.20% 11.04% 11.04%
Fair Value (Rounded) $18,500,000 $12,000,000 $10,800,000
Change in FV from 2007 -35% -41.62%
2009 (b) – Keeping NOI consistent with 2007 with a change in the Cap Rate from 7.2% to 11.04%

2009 (c) – Increase in vacancy and 5% Rent Loss reflects a change in leverage to a 40% equity 
contribution from a 20% contribution, an 8.5% loan with amortization from a 6% interest only loan, 
an increase in Vacancy Loss from 7% to 12% and a 5% decline in Income/Rent (decline in market 
rent)
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Where Are We Going?

• Office Vacancy and Effective Rent Analysis: 2005 to 2013 Forecast
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Valuation Lessons Learned
Market leasing assumptions/Total leasing package (market rent, 
free rent concessions, TI allowances, etc. for new leases and 
renewals)

• Are they consistent with recent comparable and/or in-negotiation lease 
deals?  Can the preparer document these comparables?  How current
is the data?

• Does the preparer identify competing properties?  How do they 
compare?

• What is the occupancy and rent performance of these properties?  
How current is the data?

• Objectively measure/consider the local market conditions and property 
position

Growth rates
• Near-term market rent growth - not anymore (most markets will 

experience a decline in rents)
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Valuation Lessons Learned
Occupancy rate/Absorption schedule

• Is it consistent with the occupancy rates of comparable properties, 
competitive inventory, market, and subject property’s own recent 
performance with respect to leasing and tenant retention? 

• Does the preparer consider competitive inventory available for 
sublease? 

• How well does the preparer document support for the lease-
up/stabilized occupancy assumption?

Typical investor return expectations
• How does the cap rate compare to comparable sales or current 

investor expectations?
• Where does the discount rate fall within the range of typical investor 

return expectations for this property type?  Does the preparer 
properly document the specific risk factors supporting the subject 
property’s position within that range?



17Copyright © 2010 Deloitte Development LLC. All rights reserved.

Valuation Lessons Learned
Sales Comparison (Market) Approach

• Steep 2008 decline in transaction volume reduces the reliability of 
this approach and triggers greater scrutiny of adjustments applied to 
comparable sales

• Adjust prior (dated) comparable sales for market conditions

• Distressed sales vs. distressed market

• Motivated seller (transaction may not be considered arms-length)

• Consider longer marketing periods to achieve the price
– Discount to present value

• Conduct and document detailed interviews with knowledgeable local 
brokers experienced in your property type
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Valuation Lessons Learned

Assumptions in aggregate versus in isolation 
– In the aggregate, are the assumptions neutral and balanced?

Hire qualified third-party specialists with property-type expertise

Thoroughly document process and assumptions!
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Fair Value FAQs

• Can real estate ever be “Level 2” for SFAS 157?
• I have a property under contract that closed after year end-isn’t  

that a “Level 1”?
• Do I have to write down a property below the amount of the 

nonrecourse debt?
• How do I record a property received upon foreclosure? 
• I recorded all properties at fair value based on appraisals at 

December 31. In January, I received an unsolicited offer on 
one property that is 25% lower than the appraisal. Do I need to 
change the December 31 valuation? 



FASB Update-Done Deals
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Issued ASUs Since the Fall Meeting (October)
• 2010-07—Not-for-Profit Entities (Topic 958): Not-for-Profit 

Entities: Mergers and Acquisitions [01/28/10]

• 2010-06—Fair Value Measurements and Disclosures (Topic 
820): Improving Disclosures about Fair Value Measurements
[01/21/10] 

• 2010-03—Extractive Activities—Oil and Gas (Topic 932): Oil 
and Gas Reserve Estimation and Disclosures [01/06/10] 

• 2010-02—Consolidation (Topic 810): Accounting and 
Reporting for Decreases in Ownership of a Subsidiary—a 
Scope Clarification [01/06/10]
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Issued ASUs Since the Fall Meeting (October)
• 2010-01—Equity (Topic 505): Accounting for Distributions to 

Shareholders with Components of Stock and Cash (A 
Consensus of the FASB Emerging Issues Task Force) 
[01/05/10]

• 2009-12 — Fair Value Measurements and Disclosures (Topic 
820): Investments in Certain Entities That Calculate Net Asset 
Value per Share (or Its Equivalent.) [09/30/09]

• 2009-06, Income Taxes (Topic 740): Implementation 
Guidance on Accounting for Uncertainty in Income Taxes and 
Disclosure Amendments for Nonpublic Entities. [09/02/09]
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2010-0, Accounting for Distributions to Shareholders with 
Components of Stock and Cash
• A Consensus of the FASB Emerging Issues Task Force
• Addresses scope, application and implementation issues relating to 

the decrease in ownership provisions of ASC 810 (SFAS No. 160)
• Guidance applies to:

– Subsidiary or group of assets that is a business or nonprofit activity
– Transfers to an equity method investee or joint venture
– Exchanges of a group of assets that constitute a business or nonprofit activity for 

a noncontrolling interest in an entity (including equity method investees and JVs)
• Deconsolidation provisions and gain and loss treatment guidance do 

not apply to transactions that are in substance the sale (or partial 
sale) of real estate  

• Expands disclosure requirements for fair value measurements used 
upon deconsolidation, and continuing involvement after 
deconsolidation
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ASC 855, Subsequent Events (SFAS No. 165)
• Guidance directed specifically to management; changes practice 

of reliance on auditing literature for assessing and disclosing 
subsequent events

• New definition of subsequent events 
–Events or transactions that occur after the balance sheet date but before 

the financial statements are issued (public) or available to be issued 
(nonpublic entities) 

• No changes to recognition and disclosure criteria of events
• Changes references of events to recognized (Type I) and 

nonrecognized (Type II)
• Proposed ASU, Subsequent Events (Topic 855): Amendments 

to Certain Recognition and Disclosure Requirements to remove 
requirement for public companies to disclose the date
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ASU 2009-06 (FSP FIN 48-d)
• Ends the FASB’s study of how to apply certain aspects of 

ASC 740, Income Taxes to all nonpublic entities

• Guidance addresses application issues:
– Definition of a tax position (tax status is a tax position)
– Attribution of income taxes to the entity or its owners
– Financial statements of a group of related entities

• Eliminates certain disclosure requirements for nonpublic 
entities
– Tabular reconciliation of unrecognized benefits
– Total amount of benefits that would impact effective rate 

• Effective for calendar year companies September 30, 2009 
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SFAS No. 166, Accounting for Transfers of 
Financial Assets 

• Removes the concept of a qualifying special-purpose 
entity (QSPE) from ASC 860-10 (SFAS No.140) 

• ASC 810-10 (FIN 46(R)) applies

• All existing QSPEs will need evaluation for consolidation

• Significantly restricts deconsolidation upon transfers of 
less than the entire financial asset

• Requires additional disclosures that apply to ALL entities

• Effective for calendar year companies on January 1, 2010, 
early application prohibited



SFAS No. 167, Amendments to FASB 
Interpretation No. 46(R)
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Progression of Consolidation Models

ARB 51

•Holder of 
controlling financial 
interest 
consolidates

•Usual condition for 
controlling financial 
interest = > 50% 
holding of voting 
common stock

FIN 46(R)

•Holder of 
controlling financial 
interest 
consolidates

•Usual condition for 
controlling financial 
interest = exposure 
to > 50% of 
Expected Losses or 
Expected Residual 
Returns

SFAS No.167

•Holder of 
controlling financial 
interest 
consolidates

•Usual condition for 
controlling financial 
interest = having 
both:

(A) Power to direct 
activities

AND

(B) Exposure to 
potentially 
significant losses 
or benefits
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Variable Interest Entities (VIEs) –
FIN46(R) Refresher

VIEs are entities that have one of the following characteristics:
• Insufficient equity investment at risk (5a)
• Holders of equity investment at risk lack certain characteristics (5b) -see 

below
• Substantially all activities are conducted on behalf of an equity investor 

with disproportionately few voting rights (5c)

Paragraph 5b: Holders of equity investment at risk lack:
• Power to direct the activities that most significantly impact the entity‘s 

economic performance (5b1)
• Kick out rights by majority were considered (until  SFAS No.167)

• Obligation to absorb expected losses (5b2)
• Right to receive expected residual returns (5b3)
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Revised Definition of a VIE 

• Broadens the definition of a VIE to include entities where the equity 
holders don’t have the power to direct the entity, but have kick-out 
rights over the manager

• Will result in many limited partnership arrangements being VIEs and 
subject to FIN 46(R) instead of EITF 04-5

SFAS No. 167 FIN 46(R)

Cannot consider kickout or removal rights 
when determining if the equity at risk 
group controls the entity unless held by a 
single party (including related parties and 
de facto agents)

Allowed to consider kickout or 
removal rights when 
determining if the equity at risk 
group controls the entity
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New Model to Determine Primary Beneficiary

• Consolidation model for VIEs shifts from risks and rewards to a 
two-step model of power and economics

• Potentially significant benefits/losses is a low threshold
• Requires a qualitative assessment of which interest holder has 

a controlling interest, which may involve significant judgment
• No consolidation is required if power is shared by unrelated 

parties

SFAS No. 167 FIN 46(R)
Primary beneficiary (PB) has:

1. The power to direct activities that most 
significantly impact the entity’s economic 
performance; and

2. Right to receive benefits and/or absorb 
losses that potentially could be significant 
to the VIE (regardless of probability)

The PB of a VIE is the 
enterprise that absorbs a 
majority of the VIE’s 
expected losses, receives a 
majority of the VIE’s 
expected residual returns, or 
both 



32Copyright © 2010 Deloitte Development LLC. All rights reserved.

Power to Direct Activities 
• The statement does not define or provide specific qualitative 

criteria that must be met to have power to direct the activities
–Provides conceptual examples of power and how companies should 

evaluate it
–Assessment is subjective and based on the specific facts and 

circumstances 
The power to direct activities may come from the following:

– Management agreements; manage the day-to-day operations
– Service contracts; make certain key activity decisions 
– Purchase contracts; direct the key aspects of production and delivery (i.e., set 

maintenance schedules and the entity's operating budget)
– Debt agreements; lender participates in significant decisions made in the ordinary 

course of business
– Minority equity interests; block certain significant decisions made by the 

majority stakeholder in the ordinary course of business
– Lease agreements; direct how the leased property is used and maintained
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Service or Management Fees

• Fee is commensurate with services provided and is senior in priority
• The party has no other interests that expose it to more than an

insignificant amount of variability
• The arrangement includes terms that are customary in nature
• Anticipated fee is insignificant relative to anticipated performance 
• The arrangement absorbs only an insignificant amount of variability

A service provider or decision maker may have significant 
power over an entity, but no ownership! 
A service provider/decision maker fee arrangement is a variable 
interest unless all of the following are met:

Potential major issue for fund sponsors, asset managers and 
hotel management companies!!

• Many incentive based fees (e.g., fees paid to a manager that are not fixed ,but 
are tied to the performance of the entity), may be a variable interest 

• Fixed servicing fee might not be a variable interest unless the servicer holds 
another variable interest
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Proposed ASU, Amendments to Statement 167 
for Certain Investment Funds
• Concern that SFAS No.167 guidance will distort financial statements of 

investment fund managers

• Indefinitely defers application for interests in entities which have all of the 
attributes specified in ASC 946, Investment Companies or is an entity for 
which it is industry practice to issue financial statements in accordance with 
the measurement principles of ASC 946 and when the reporting entity:
–Does not have an obligation to fund losses of the entity that could 

potentially be significant to the entity (should consider implicit or explicit 
guarantees)

–Does not have an interest in the entity that absorbs a disproportionate 
share of the entity’s actual losses

• Does not apply to interests in securitization entities, asset-backed financing 
entities, or entities formerly considered a QSPE

• January 27, 2010 voted to finalize the deferral; it will attempt to issue a final 
ASU in mid-February

• Will be effective for calendar year companies January 1, 2010
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New Disclosure Requirements

• Primary beneficiary is required to separately present on the 
face of the balance sheet:
–Assets of consolidated VIEs that can only be used to settle obligations 

of those VIEs
–Liabilities of consolidated VIEs for which creditors do not have recourse 

to the general credit of the primary beneficiary
–Note: this is not intended to be a “one line” consolidation-material asset 

and liability classes are to be shown separately

• New disclosure requirements for nonpublic companies 
(similar to those that were required for public companies at 
December 31, 2008)

• Effective for calendar year companies on January 1, 2010, 
early application prohibited



FASB Update-Work in Progress
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FASB/IASB Lease Accounting Project

Both Boards (and the SEC) believe existing rules do not 
provide transparency, lack complete and useful information, 
and are too form driven

• On March 19, 2009, the Boards published a Discussion Paper, Leases: 
Preliminary Views

• The Boards plan to publish Exposure Drafts in 2010

• Operating leases are DEAD-lessees will now follow a “finance lease” 
model; record right-of-use asset and lease obligation

• Expected lease term includes options to extend; consider also 
noncontractual factors

• Contingent rentals need to be considered in estimating lease obligation
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FASB/IASB Lease Accounting Project
December 4th, the boards issued staff paper 4E, Lessor Accounting –

Investment Property with three proposed approaches for lessors:
• Approach A:

– Leased property remains on the books,
– Recognize a lease receivable and a performance obligation equal to the present value of 

rents to be received under the lease over the term of the lease, and
– Recognize revenue over the lease term as interest income and amortization of the 

performance obligation

• Approach B
– Leased property carried at either depreciated cost or fair value –(similar to IAS No. 40, 

Investment Property); if cost is chosen, fair value is disclosed in the footnotes,
– A separate lease receivable or a performance obligation is not recorded, and
– Recognize revenue as lease income over the lease term

• Approach C
– Similar to Approach B except that it would require that the investment property be reported 

at fair value on the balance sheet

• The staff paper rejects Approach A and recommends that the Boards adopt 
either Approach B or C 
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EITF Issue 09-D
• Addresses the application of the AICPA Audit and Accounting Guide, 

Investment Companies, by real estate investment companies
• Intended to help industry practitioners with the scoping and reporting 

considerations to reduce diversity in practice
• Scope issue:  Can an entity that is not in the scope of the Guide 

carry real estate and other non-financial investments at fair value 
through analogy to the Guide or on the basis of industry practice?

• Reporting issues:  When carrying real estate investments at fair 
value:
–How should net investment income be reported?  
–How real estate properties that are owned directly (fee simple) by the 

entity be reported? 
• EITF has formed a working group to provide additional insights and 

recommendations, first meeting was December 14, 2009; EITF 
training session held January 21, 2010



SEC Update
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Recent SEC Rulemaking and Other Activity
• SEC Leadership Changes

– James Kroeker, Chief Accountant 
– Robert Khuzami, Director of Enforcement
– Meredith Cross, Director of Corporation Finance
– Adam Storch, Chief Operating Officer of the Enforcement Division  

• Division of Enforcement
ī In 2009 – 10% more investigations opened (525 in 6 months of 09), 30% more 

actions, and 118% more formal orders granting subpoena power

–Specialized national groups along product, market and transactional lines
–Commitment to strategic use of new resources
–Streamlining management and internal processes
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IFRS - Recent Developments
• September 2009

• SEC Chief Accountant James Kroeker stated at an AICPA conference, 
“Convergence of accounting standards and the proposed road map will 
be a priority for us in the weeks and months to follow” 

• The leaders of the G-20 called on international accounting bodies to 
achieve a single set of high quality, global accounting standards by 
June 2011

• October 2009
• In the SEC's 2010-2015 strategic plan, the SEC affirms its commitment 

toward a single set of high-quality global accounting standards and on-
going convergence initiatives between the FASB and IASB

• James Kroeker stated “If the Boards share the same objective to 
improve financial reporting then convergence efforts should continue or 
would continue without an SEC finalization of the roadmap.”
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Fair Value – Use of Specialists

“We note you use information contained in the independent    
appraisal obtained upon acquisition of each property as the 
primary basis for the allocation to land and buildings and 
improvements. Please tell us the nature and extent of the 
third party’s involvement in management’s decision making 
process with respect to determining the fair value of these 
instruments.”
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Impairment – Condominium Assets

“Please clarify whether the company expects to record 
impairment charges on for-sale condominium assets that are 
currently under development once they are completed and 
are then required to be evaluated under the held for sale 
model. For example, clarify if projected development costs 
per unit upon completion are expected to be in excess of 
selling price per unit less costs to sell, based on current sale 
transactions.”
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Impairment – Early Warning Disclosures

“Consider providing these additional disclosures related to     
each type of potential charge including impairment charges 
related to inventories held for development, land held for 
sale, option contract abandonments, and goodwill, as well as 
charges related to investments in joint ventures.” 
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Impairment – Documentation and Support

“Please provide us with the discounted cash flow model used 
in your OTTI analysis for (mortgage revenue bonds 
collateralized by properties A, B and C) as of December 31 
and provide supporting commentary for each source of cash 
flows.  Discuss and support the significant assumptions used 
in the model. Also, please provide us with any independent 
third party appraisals for (properties A, B and C) and tell us 
how this information was considered in your discounted cash 
flow model used in your OTTI analysis.”
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Impairment – Detailed Risk Disclosures

“We urge you to continue to find ways to provide additional 
quantitative disclosures to convey to investors the current 
and ongoing risks related to the recoverability of your assets 
as well as the risk that additional charges may be needed. 

We caution you that, to the extent you gather and analyze 
information regarding the risks of recoverability, such 
information may be required to be disclosed if it would be 
material and useful to investors. Detailed rather than general 
disclosures regarding these risks and exposures would 
provide investors with the appropriate information to make 
this evaluation.” 
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Impairment – Assumptions and Estimates

“We note that many tenants negotiate co-tenancy clauses 
into their leases which allow them to reduce their rents or 
close their stores if a certain number of co-tenants close their 
stores or if overall occupancy declines below a certain level.  
Given that the company has experienced a reduction in its 
occupancy of retail properties due to bankruptcies and store 
closings, tell us how the co-tenancy clauses impact your 
impairment analysis of your properties.”



49Copyright © 2010 Deloitte Development LLC. All rights reserved.

Liquidity and Capital Resources

“Please provide a comprehensive quantitative analysis of your    
off-balance sheet arrangements related to your unconsolidated 
joint ventures that could have a material impact on your future 
liquidity, particularly in the event that your joint venture 
partners were unable to meet any of their financial 
commitments. Address…the financial condition of any 
significant joint venture partners.” 
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Cost Capitalization

“Explain to us and, in future filings, revise your significant 
accounting policies to include more specific disclosures 
related to capitalization of interest (e.g., the methodology and 
basis for capitalization) and pre-acquisition costs (e.g., types 
of costs capitalized and the policies related to the write-off of 
assets).  In addition, consider disclosing your policy related to 
recording reserves for receivables associated with straight-
line rents.”
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Going Concern
“We note from your disclosure that “The Company would 
have been out of compliance at December 31, 2008 with 
certain financial covenants under the line of credit 
agreement and the revolving loan agreement had it not 
amended the agreements as discussed in the following 
paragraph.  At December 31, 2008 these factors raised 
significant uncertainty about the Company’s ability to 
continue as a going concern.”  In light of this disclosure, 
please have your auditor provide us with an assessment to 
support its conclusion that a going concern explanatory 
paragraph was not required.”



The Road Ahead
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Disclosures-Valuation Risks and Uncertainties
“The markets for commercial real estate have experienced 

significant challenges during 2008, and these conditions are 
expected to continue at least through 2009. Market 
conditions have had a negative impact on the estimated fair 
value of the Fund’s investments, which are reflected as 
unrealized losses. Restrictions on the availability of real 
estate financing, as well as economic uncertainties have 
resulted in a low volume of transactions, limiting the amount 
of observable inputs available to Fund management in 
making their estimates of fair value. The Fund’s estimates of 
fair value are based on the best information available to 
management as to conditions that existed as of the valuation 
date. Should market conditions continue to deteriorate, or 
should management’s assumptions change, the Fund may 
record additional unrealized losses in future periods.”
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Disclosures-Refinancing Risks
“The Company is currently in discussions with lenders to 

refinance its credit facility, which is set to expire in January 
2010. Based on the status of these discussions, management 
believes it will be successful in securing a new line of credit, 
although most likely with reduced size and at higher 
spreads. However, the credit markets remain volatile and there 
are no assurances that a replacement line of credit will be 
executed at terms acceptable to us. If we are not successful in 
achieving the anticipated refinancing, there are options 
available to generate additional liquidity, including equity 
offerings, asset sales, joint venture investments, securing 
mortgages on assets currently unencumbered, modifying the 
nature and amount of dividends to be paid and decreasing the 
amount of nonessential capital expenditures.”
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Disclosures-Underwater Assets
“Certain of our properties had fair values less than their carrying 

amounts. However, based on our plans with respect to those 
properties, we believe that the carrying amounts are 
recoverable and, therefore, under applicable GAAP guidance, 
no additional impairments were taken. Our tests for impairment 
were based on the most current information available to us. If 
market conditions deteriorate further, or if our plans regarding 
our properties change, it could result in additional impairment 
charges in the future.” 



56Copyright © 2010 Deloitte Development LLC. All rights reserved.

Pushing the Envelope-When Good Buy-Sells Go 
Bad

Normal buy-sell clause:

• Partner P contributes property to JV, Partner C contributes 
cash, which P withdraws; P recognizes partial gain on sale

• After two years, either joint venture partner may offer to buy 
the other partner’s interest at a set price

• The offeree can either accept the offer, or must buy the 
offeror’s interest at the same price

• Generally OK under ASC 360-20  (EITF No. 07-6); P can 
recognize partial gain on sale.
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Pushing the Envelope-When Good Buy-Sells Go 
Bad

Not-so-good buy-sell clause:

• Partner P contributes property to JV, Partner C contributes 
cash, which P withdraws; P recognizes partial gain on sale

• After two years, C can trigger the buy-sell process

• P can then either require the properties to be marketed, or 
make an offer for C’s interest

• If C rejects the offer, P can then force C to sell its interest to 
P at the greater of fair value or an amount which gives C a 
12% return on investment

• This may be deemed a contingent option and prohibit P from 
partial gain recognition
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Creative Transactions
Example 1
• Buyer puts up 5% cash downpayment, takes possession (but 

not title) of the home
• Buyer makes interest payments on the 95% seller financing 

for three years
• After three years, independent appraisal, if greater than 

purchase price, buyer must close

Example 2
• Condo developer sells six condos to an investor, for cash
• If investor unable to sell the condos for more than the 

purchase price within five years, developer will buy them 
back
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Creative Transactions

Example 3
• Medical clinic sells adjacent land to developer who will 

construct medical facilities
• Clinic may need additional space, so they retain an option to 

rent or buy a floor in the new building, at fair value
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Thoughts on Leadership

Accounting and financial control is even more important 
than usual 
–Challenge valuations
–Look for side deals, related party transactions
–Beware of end-of-period transactions
–Get the final transaction documentation
–Be prepared for ethical challenges
–Use internal audit and the audit committee effectively
–Consult with appropriate external specialists-get help
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